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Associate Administrator or the Chief
Counsel determines to reconsider any
regulation, a final decision on recon-
sideration may be issued without fur-
ther proceedings, or an opportunity to
submit comment or information and
data as deemed appropriate may be
provided. Whenever the Associate Ad-
ministrator or the Chief Counsel deter-
mines that a petition should be granted
or denied, the Office of the Chief Coun-
sel prepares a notice of the grant or de-
nial of a petition for reconsideration,
for issuance to the petitioner, and the
Associate Administrator or the Chief
Counsel issues it to the petitioner. The
Associate Administrator or the Chief
Counsel may consolidate petitions re-
lating to the same rules.

(b) It is the policy of the Associate
Administrator or the Chief Counsel to
issue notice of the action taken on a
petition for reconsideration within 90
days after the date on which the regu-
lation in question is published in the
FEDERAL REGISTER, unless it is found
impracticable to take action within
that time. In cases where it is so found
and the delay beyond that period is ex-
pected to be substantial, notice of that
fact and the date by which it is ex-
pected that action will be taken is
issued to the petitioner and published
in the FEDERAL REGISTER.

[40 FR 31768, July 29, 1975. Redesignated by
Amdt. 102–1, and Amdt. 106–1, 43 FR 43306,
Sept. 25, 1978, as amended by Amdt. 106–11, 61
FR 30181, June 14, 1996; Amdt. 106–13, 61 FR
51337, Oct. 1, 1996]

§ 106.38 Appeals.

(a) Any interested person may appeal
a decision of the Associate Adminis-
trator or the Chief Counsel, issued
under § 106.33 or § 106.37, to the Adminis-
trator.

(b) An appeal must be received within
20 days of service of written notice to
petitioner of the Associate Administra-
tor’s or the Chief Counsel’s decision, or
within 20 days from the date of publica-
tion of the decision in the FEDERAL
REGISTER, and should set forth the con-
tested aspects of the decision as well as
any new arguments or information.

(c) It is requested, but not required,
that three copies of the appeal be sub-
mitted to the Administrator.

(d) Unless the Administrator other-
wise provides, the filing of an appeal
under this section does not stay the ef-
fectiveness of any rule.

[Amdt. 106–11, 61 FR 30181, June 14, 1996]

§ 106.39 Direct final rulemaking.

(a) Where practicable, the Adminis-
trator will use direct final rulemaking
to issue the following types of rules:

(1) Minor, substantive changes to reg-
ulations;

(2) Incorporation by reference of the
latest edition of technical or industry
standards;

(3) Extensions of compliance dates;
and

(4) Other noncontroversial rules
where the Administrator determines
that use of direct final rulemaking is
in the public interest, and that a regu-
lation is unlikely to result in adverse
comment.

(b) The direct final rule will state an
effective date. The direct final rule will
also state that unless an adverse com-
ment or notice of intent to file an ad-
verse comment is received within the
specified comment period, generally 60
days after publication of the direct
final rule in the FEDERAL REGISTER,
the Administrator will issue a con-
firmation document, generally within
15 days after the close of the comment
period, advising the public that the di-
rect final rule will either become effec-
tive on the date stated in the direct
final rule or at least 30 days after the
publication date of the confirmation
document, whichever is later.

(c) For purposes of this section, an
adverse comment is one which explains
why the rule would be inappropriate,
including a challenge to the rule’s un-
derlying premise or approach, or would
be ineffective or unacceptable without
a change. Comments that are frivolous
or insubstantial will not be considered
adverse under this procedure. A com-
ment recommending a rule change in
addition to the rule will not be consid-
ered an adverse comment, unless the
commenter states why the rule would
be ineffective without the additional
change.

(d) Only parties who filed comments
to a direct final rule issued under this
section may petition under § 106.35 for
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reconsideration of that direct final
rule.

(e) If an adverse comment or notice
of intent to file an adverse comment is
received, a timely document will be
published in the FEDERAL REGISTER ad-
vising the public and withdrawing the
direct final rule in whole or in part.
The Administrator may then incor-
porate the adverse comment into a sub-
sequent direct final rule or may pub-
lish a notice of proposed rulemaking. A
notice of proposed rulemaking will pro-
vide an opportunity for public com-
ment, generally a minimum of 60 days,
and will be processed in accordance
with §§ 106.11–106.29.

[Amdt. 106–11, 61 FR 30181, June 14, 1996]

PART 107—HAZARDOUS MATERIALS
PROGRAM PROCEDURES

Subpart A—General Provisions

Sec.
107.1 Purpose and scope.
107.3 Definitions.
107.5 Request for confidential treatment.
107.7 Service of process on non-residents of

the United States.
107.9 Public docket room.
107.11 Service.
107.13 Subpoenas, witness fees.
107.14 Availability of informal guidance and

interpretive assistance.

Subpart B—Exemptions

107.101 Purpose and scope.
107.105 Application for exemption.
107.107 Application for party status.
107.109 Application for renewal.
107.111 Withdrawal.
107.113 Application processing and evalua-

tion.
107.117 Emergency processing.
107.121 Modification, suspension or termi-

nation of exemption or grant of party
status.

107.123 Reconsideration.
107.125 Appeal.
107.127 Availability of documents for public

inspection.

Subpart C—Preemption

107.201 Purpose and scope.
107.202 Standards for determining preemp-

tion.

PREEMPTION DETERMINATIONS

107.203 Application.
107.205 Notice.
107.207 Processing.

107.209 Determination.
107.211 Petition for reconsideration.
107.213 Judicial review.

WAIVER OF PREEMPTION DETERMINATIONS

107.215 Application.
107.217 Notice.
107.219 Processing.
107.221 Determination.
107.223 Petition for reconsideration.
107.227 Judicial review.

Subpart D—Enforcement

107.301 Delegated authority for enforce-
ment.

107.303 Purpose and scope.
107.305 Investigations.

COMPLIANCE ORDERS AND CIVIL PENALTIES

107.307 General.
107.309 Warning letters.
107.310 Ticketing.
107.311 Notice of probable violation.
107.313 Reply.
107.315 Admission of violations.
107.317 Informal response.
107.319 Request for a hearing.
107.321 Hearing.
107.323 ALJ’s decision.
107.325 Appeals.
107.327 Compromise and settlement.
107.329 Maximum penalties.
107.331 Assessment considerations.

CRIMINAL PENALTIES

107.333 Criminal penalties generally.
107.335 Referral for prosecution.
107.336 Limitation on fines and penalties.

INJUNCTIVE ACTION

107.337 Injunctions generally.
107.339 Imminent hazards.
APPENDIX A TO SUBPART D OF PART 107—

GUIDELINES FOR CIVIL PENALTIES

Subpart E—Designation of Approval and
Certification Agencies

107.401 Purpose and scope.
107.402 Application for designation as an ap-

proval or certification agency.
107.403 Designation of approval agencies.
107.404 Conditions of designation.
107.405 Termination of designation.

Subpart F—Registration of Cargo Tank and
Cargo Tank Motor Vehicle Manufac-
turers and Repairers and Cargo Tank
Motor Vehicle Assemblers

107.501 Scope.
107.502 General registration requirements.
107.503 Registration statement.
107.504 Period of registration, updates, and

record retention.
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